
GOVERNMENT O F  THE DISTRICT OF COLUMBIA 
B O A R D  OF Z O N I N G  A D J U S T M E N T  

Application No. 14258 of the Embassy of the People's Repub- 
lic of Benin, pursuant to Sub-section 8207.2 of the Zoning 
Regulations, for a special exception under Paragraph 3101-47 
to erect a thirty-eiqht foot antenna tower in an R-3 Dis- 
trict at premises 2 7 3 7  Cathedral Avenue, N.W., 
Lot 801)  * 

(Square 2106, 

HEARING DATES: February 12, April 24 and May 1, 1985 
DECISION DATE: June 6 ,  1985 

FINDINGS OF FACT: 

1. The application was originally scheduled for the 
public hearing of February 27, 1985. At that hearing 
counsel f o r  the applicant requested a continuance in order 
that the applicant might have the assistance of the U . S .  
Department of State in resolving certain legal and technical 
questions that had arisen subsequent to the filing of the 
application. There was no opposition to the request for 
continuance on the part of Advisory Neighborhood Commission 
(ANC) 3C, the Woodley Park Community Association (WPCA), and 
counsel for neighbors in the subject area. A representative 
of the State Department concurred that the Department needed 
further time and that it originated the request for the 
continuance. The Board continued the hearing to April. 24, 
1985. 

2. The Chairperson ruled to grant party status to the 
U . S .  Department of State and the WPCA in the subject appli- 
cation. 

3. The subject site is located on the north side of 
Cathedral Avenue between Connecticut Avenue to the e a s t  and 
2 8 t h  Street to the west, and is known as premises 2737 
Cathedral Avenue, N.W. The site is located in an R-3 
District. 

4. The site consists of an 11,302 square foot lot 
which has 67.79 feet of frontage on Cathedral Avenue and 
86.33 feet of frontage on a fifteen foot wide public alley 
to the rear. 

5. The site is developed with a two story detached 
building. There is a driveway which runs along the west 
side of the site to a garage building in the rear of the 
site. 
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6, North of the site is a fifteen foot wide public 
alley. Beyond the alley is an Exxon gasoline station and 
commercial parking lot and garage in the R-5-I3 Distrxct. 
Beyond the gasoline station are an electric transformer 
station and apartment buildings. To the east of the site is 
a vacant lot of 7,974 square feet in the R-3 District. It 
is used as neighborhood garden plots. To the south of the 
site, across Cathedral Avenue, are single family residences 
in the R-3 and R-5-B Districts. To the west of the site is 
a single family detached. dwelling in the R-3 District. 

7. The subject property is utilized by the Embassy of 
the PeopleBs Republic of Benin as a chancery. No change in 
the existing use is requested. 

8. The applicant seeks to erect a radio antenna tower 
for use in conjunction with the installation and operation 
of radio equipment at the chancery for diplomatic use. 
Pursuant to the Foreign Missions Act, the Embassy requested 
authorization from the Department of State, which on June 8, 
1984, authorized the installation and operation of a low- 
power radio station at the chancery and the use of certain 
transmitting frequencies for the transmission of the Embas- 
sy’s official messages to points outside the United- States. 
In order to utilize the radio equipment, an antenna is 
required for the transmission and reception of messages 
between the Embassy and the central radio station of the 
Government of the People‘s Republic of Benin at Cotonou, 
which is located on the west coast of Africa. 

9. Paragraph 3101.47 permits through a special excep- 
tion an antenna tower for television and frequency modu- 
lation broadcasting to any height and in conjunction there- 
with the erection, alteration, or use of buildings for 
transmission or reception equipment, provided that: 

A. The proposed location and height will not affect 
adversely the use of neighboring property in 
accordance with the Zoning Regulations; 

B, Any part of an antenna tower is removed from all 
lot lines a distance of at least one-sixth of its 
height or is separated from other property by an 
intervening street; 

C. The proposed height of the tower is reasonably 
necessary to render satisfactory service to a l l  
parts of its service area; 

D. Any transmission equipment located in a Residence 
District must be located in such district for 
technically satisfactory and reasonably economical 
transmission; 
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E. Be fo re  t a k i n g  f i n a l  a c t i o n  on an a p p l i c a t i o n  f o r  
such  u s e ,  t h e  Board s h a l l  have  s u b m i t t e d  t h e  
a p p l i c a t i o n  t o  t h e  D i s t r i c t  of Columbia O f f i c e  of 
P lann ing  f o r  r ev iew an6  r e p o r t ;  and 

F. Any height.  of a tower i n  e x c e s s  of t h a t  p e r m i t t e d  
by t h e  A c t  o f  June  1, 1 9 1 0  ( 3 6  S t a t .  4 -52) ,  as 
amended, must  b e  approved by t h e  Mayor of t h e  
D i s t r i c t  of Columbia. 

1 0 .  The h e i g h t  of t h e  proposed  a n t e n n a  t o w e r ,  t h i r -  
t y - e i g h t  f e e t ,  i s  less t h a n  t h e  maximum h e i g h t  p e r m i t t e d  f o r  
s t r u c t u r e s  i n  an K-3 D i s t r i c t ,  which i s  f o r t y  f e e t .  

11. The proposed  a n t e n n a  tower i s  a v e r t i c a l  aluminum 
tower  i n  t h e  shape  o f  an  e q u i l a t e r a l  t r i a n g l e  approx ima te ly  
t w e l v e  i n c h e s  wide on each  s i d e .  The tower i s  t o  be mounted 
by anchor  b o l t s  se t  i n  a c o n c r e t e  b a s e  i n  t h e  r e a r  y a r d  of 
t h e  chance ry  p remises .  The tower would b e  l o c a t e d  approx i -  
ma te ly  t h i r t y  f e e t  from t h e  n o r t h  l o t  l i n e  of t h e  p r o p e r t y ,  
twenty-one f e e t  from t h e  east  l o t  l i n e ,  1 1 2  f e e t  from t h e  
s o u t h  l o t  l i n e ,  and f o r t y  f e e t  f r o m  t h e  w e s t  l o t  l i n e .  

1 2 .  The a n t e n n a  tower  i s  a v e r t i c a l  s u p p o r t  o r  m a s t  
which raises t h e  an tenna  t o  i t s  o p e r a t i o n a l  h e i g h t  and 
serves no o t h e r  pu rpose  t h a n  f o r  h e i g h t .  The a n t e n n a ,  t o  b e  
p l a c e d  on t o p  of t h e  t o w e r ,  i s  a s e p a r a t e  o b j e c t  which i s  
t h e  a c t u a l  t r a n s m i t t e r  of t h e  r a d i o  s i g n a l .  

13.  The an tenna  tower i s  s u p p o r t e d  by quy w i r e s  which 
a r e  a t t a c h e d  t o  anchor  r o d s  embedded i n  t h e  t h r e e  c o n c r e t e  
b a s e s  o r  anchor  b l o c k s ,  e x t e n d i n g  s i x  f e e t  below g r a d e ,  The 
pu rpose  of t h e  guy w i r e s  and anchor  b l o c k s  i s  t o  g i v e  
s t a b i l i t y  t o  t h e  a n t e n n a  tower ,  t o  keep  it v e r t i c a l .  

1 4 .  The proposed  a n t e n n a  and tower  do  n o t  ro t a t e  o r  
move and do n o t  g e n e r a t e  any n o i s e .  

15.  N o  p o r t i o n  of t h e  a n t e n n a ,  a n t e n n a  t o w e r ,  or 
f o u n d a t i o n  and s u p p o r t  sys t em fo r  t h e  tower  w i l l  i n t r u d e  
i n t o  o r  o v e r  any n e i g h b o r i n g  p r o p e r t y .  

1 6 .  One of t h e  tower anchor  b l o c k s  t o  which t h e  guy 
wires f o r  t h e  tower would be a t t a c h e d  i s  p r e s e n t l y  l o c a t e d  
a b o u t  two f e e t  from t h e  n o r t h e a s t  c o r n e r  o f  t h e  Embassy 
p r o p e r t y .  The anchor  b l o c k  i s  n o t  p h y s i c a l l y  p a r t  of t h e  
t o w e r  s t r u c t u r e ,  The b l o c k  i s  p u t  i n  t h e  ground t o  h e l p  
s u p p o r t  t h e  tower. The p o i n t  a t  which t h e  tower  i s  a t t a c h e d  
i s  a b o u t  seven  f e e t  from t h e  p r o p e r t y  l i n e .  The anchor  
b l o c k  c o u l d  be cove red  so as  t o  be comple t e ly  below g r a d e ,  
o r  it c o u l d  be  moved f u r t h e r  away from t h e  p r o p e r t y  l i n e .  

1 7 ,  The tower w i l l  be  s i t e d  i n  t h e  n o r t h e a s t  a r e a  of  
t h e  rear y a r d  of t h e  s i t e .  The g r a d e  leve l  a t  t h i s  p o i n t  i s  
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h i g h e r  t h a n  t h e  rest  o f  t h e  s i t e ,  which rises i n  e l e v a t i o n  
from C a t h e d r a l  Avenue t o  t h e  n o r t h .  

1 8 .  The f o u n d a t i o n  and anchor  sys tem f o r  t h e  a n t e n n a  
tower a r e  more t h a n  adequa te  i n  t e r n i s  o f  s t r u c t u r a l  s a f e t y .  
The an tenna  and tower a r e  d e s i g n e d  t o  w i t h s t a n d  greater wind 
l o a d s  t h a n  r e q u i r e d  f o r  b u i l d i n g s  i n  t h e  D i s t r i c t  of 
Columbia. Nothing would happen i f  an  i n d i v i d u a l  touched  t h e  
tower w h i l e  t h e  an tenna  w a s  i n  o p e r a t i o n .  I f  an  i n d i v i d u a l  
c l imbed t h e  tower  and touched  t h e  a n t e n n a ,  he o r  s h e  would 
r e c e i v e  a bu rn  s i m i l a r  t o  “chat of t o u c h i n g  a h o t  f r y i n g  pan.  
There would be no e lec t r ica l  shock.  

1 9 .  The Embassy h a s  proposed  t o  erect  a s i x  f o o t  b r i c k  
and i r o n  f e n c e  a round t h e  p r e m i s e s  which it a rgued  would 
s e r v e  t o  cieter t h e  c h i l d r e n  o f  t h e  ne ighborhood,  o r  t h o s e  
a t t e n d i n g  t h e  Maret Schoo l ,  l o c a t e d  two b l o c k s  from t h e  
s u b j e c t  s i t e ,  from climbing- t h e  tower .  The s t e p s  on t h e  
s i d e  of t h e  tower c o u l d  a l so  be removed t o  d i s c o u r a g e  c l i m b -  
i n g ,  b u t  would n o t  p r e v e n t  c l i m b i n g .  

2 0 .  The s i z e ,  d e s i g n  and appea rance  o f  t h e  a n t e n n a  and 
tower are de te rmined  by t h e i r  f u n c t i o n .  The Granger  2 0 0 4  
an tenna  and tower  proposed  by a p p l i c a n t  i s  t h e  smaller o f  
t h e  two models of a n t e n n a s  and t o w e r s  used  m o s t  o f t e n  by 
embass i e s  i n  t h e  D i s t r i c t  of Colunrbia. 

21 ,  I t  i s  n o t  p o s s i b l e  t o  mount t h e  a n t e n n a  on t h e  
roo f  o f  t h e  chance ry  b u i l d i n g  a t  2 7 3 7  C a t h e d r a l  Avenue. The 
b u i l d i n g  c o n t a i n s  no s teel  o r  c o n c r e t e .  I t  i s  c o n s t r u c t e d  
of  wood and i s  e i g h t y - f i v e  y e a r s  o id .  

2 2 .  The t h i r t y - e i g h t  f o o t  a n t e n n a  tower w i l l  be o n l y  
p a r t i a l l y  s c r e e n e d  from view from C a t h e d r a l  Avenue by t h e  
e x i s t i n g  t h i r t y - s i x  f o o t  chance ry  b u i l d i n g  and by e x i s t i n g  
t rees .  There are e x i s t i n g  trees on o t h e r  b o u n d a r i e s  o f  t h e  
Embassy’s p r o p e r t y ,  which w i l l  a l so  o n l y  p a r t i a l l y  s c r e e n  
t h e  an tenna  tower from view,  A t  t h e  r e q u e s t  o f  t h e  ANC, t h e  
Embassy proposed  t o  p r o v i d e  l a n d s c a p i n g  by t h e  p l a n t i n g  of  
a d d i t i o n a l  t rees ,  f o l i a g e ,  and grass .  

23 .  The proposed  t h i r t y - e i g h t  f o o t  h e i g h t  of t h e  
an tenna  tower i s  n e c e s s a r y  because  it i s  t,he minimum r e q u i r e d  
f o r  t h e  a n t e n n a  t o  o p e r a t e  p r o p e r l y .  

2 4 .  A r e p r e s e n t a t i v e  of t h e  S ta te  Department t e s t i f i e d  
t h a t  e x p e r t s  i n  t h e  O f f i c e  of  Communications o f  t h e  S t a t e  
Department who are  f a m i l i a r -  w i t h  h i g h  f r equency  r a d i o  
t r a n s m i s s i o n  by embassies conducted  a n  independen t  s t u d y  of 
t h e  Benin p r o p o s a l  and concluded  t h a t  it w a s  r e a s o n a b l e ,  and 
t h a t  t h e  t h i r t y - e i g h t  f o o t  h e i g h t  of t h e  tower  w a s  t h e  
minimum h e i g h t  p o s s i b l e  * 
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25. The applicant argued that it is essential to 
governments to have communica.tions with their foreign 
embassies which are totally within the embassiesi control 
and do not depend on the cooperation, assistance or good 
will of the host country or on local commercial communica- 
tions facilities. The United States Government considers 
rapid and reliable communications with its foreign embassies 
to be essential to the conduct of diplomacy and to the 
national security of the United State, 

26. The applicant argued that the radio transmission 
equipment, antenna and tower proposed by the Embassy of 
Benin constitute a means of independent communications which 
would be in the Embassy's control and not dependent on the 
host government. For the Embassy of Benin to maintain radio 
communications with the radio system in its country, an 
antenna mast and an antenna array of the type proposed will 
be necessary. The State Department testified that its 
experts in the Office of Communications knew of no way to 
overcome the requirements of heiqht and size, The State 
Department experts looked at other alternatives, none of 
which were feasible. 

27. The applicant argued that the location of radio 
transmission equipment or the antenna tower at a remote 
location, to be operated by telephone or radio hook-up, is 
not technically satisfactory because the Embassy would not. 
have control over the operation of the radio. The location 
of radio transmission equipment or the antenna tower at a 
remote location, to be operated by radio, is not technically 
possible because the radio link would require utilization of 
a portion of the radio spectrum not authorized for embassy 
use. 

28 .  It is not technically feasible or reasonably 
economical f o r  the Embassy of Benin to utilize a satellite 
dish instead of the proposed antenna and tower. 

29. The Embassy does not own other property in the 
District of Columbia. It is not technically feasible or 
reasonably economical for the Embassy to purchase or lease 
other commercial property for purposes of constructing an 
antenna, because the Embassy must have sole control of the 
conmunications system, which it can only do if all the 
equipment is on its property, 

30 The National Telecommunications an6 Information 
Administration of the Department of Commerce (NTIA) is 
responsible on behalf of the President for authorizing, upon 
the recommendation of the Department of State and after 
consultation with the Attorney General and the Federal 
Communications Commission (FCC)  , the construction and 
operation of a low power radio station and the fixed service 
f o r  a foreign government embassy or legation. 
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31. The NTIA has authorized for use by the Embassy of 
Benin a radio station operating in the high frequency 
portion of the radio frequency spectrum with powers up to 
one kilowatt. 

32. The State Department reported that the NTIA, by 
its own standards, does not grant such authorization unless 
it is understood that the authorization is conditioned upon 
non-interference with other users. The NTIA authorization 
in this case explicitly states that the grant of authority 
to the Embassy of Benin is conditioned upon non-interference 
with other users, 

33. The NTIA has authorized twenty-four licenses for 
similar radio stations operated by other embassies in the 
District of Columbia at approximately the same power, 
frequency range and other characteristics as the Embassy of 
Benin. 

34. Evidence was submitted that the NTLA has never 
received a complaint with respect to interference to commer- 
cial radio and television reception caused by any of the 
existing twenty-four embassy stations that has proven vaiid 
upon examination. 

35. The State Department reported that with respect to 
safety, the Federal government has not established any 
standards for exposure to non-ionizing radiation and there 
is no evidence in the possession of the Department of State 
nor of any other Federal agency consulted to indicate that 
there is any problem with exposure to non-ionizing radiation 
from high frequency radio frequency emissions. 

36. The NTIA has reviewed the proposed Embassy of 
Benin antenna specifications as to powerl frequency, etc., 
and has calculated that the level of non-ionizing radio 
frequency radiation at a distance of thirty or more feet in 
the direction of maximum radiation from the antenna would be 
within the existing radiation protection guide of the 
American National Standards Institute. In any other direc- 
tion, the levels would be substantially lower. 

37. The Office of Planning (OP), by report dated 
February 20, 1 9 8 5 ,  recommended that the application be 
approved with certain conditions. The OP reported that the 
requirements of Paragraph 3101.47 were geared to the pro- 
tection of neighboring properties from visual and operational 
impacts. The OF recommendation was conditioned upon the 
following: 

A. The applicant demonstrate to the Board that the 
proposed height of the tower is not in excess of 
that needed to service the needs of the applicant; 
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B. The applicant demonstrate to the Board that the 
proposed antenna will not cause interference with 
the signal reception in the neighborhood; and 

C. The applicant submit a landscape plan showing what 
measures are proposed to minimize the visual 
affects of the tower on nearby properties. 

38. The OP, in a supplemental report dated April 7, 
1985, reported that it had considered new information 
received from the Department of State which indicated the 
Department's preliminary evaluation of the proposed tower 
would have a negligible effect on the normal operation of 
electronic equipment in the neighborhood. The OP had 
received information from the WPCA which is contrary to that 
preliminary finding. The OP was of the opinion that the 
alleged. adverse electronic interference on neighboring 
properties should be evaluated by the NTIA, since it is the 
agency responsible to rule on these matters. Furthermore, 
the findings of the NTIA should be made available to the 
Board of Zoning Adjustment. This would assist the Board's 
deliberation regarding optional methods which could accom- 
plish the same objectives as those proposed by the applicant 
while minimizing, if not eliminating, the negative aesthetic 
intrusion of this antenna which is alien to the residential 
character of the surrounding neighborhood. 

39. The OP could not support the special exception 
request, as it was not shown that there are no other techno- 
logically acceptable alternatives to the tower which would 
negate the need for the visually obtrusive tower. The OP 
reconmended that the Department of State present testimony 
to the Board describing how other foreign governments handle 
their communication needs. In addition, the Department of 
State's report should include the NTIA's finding as specif- 
ically related to the subject application, indicating 
alternative means of achieving the applicantgs communication 
goals. 

40, For the reasons discussed below, the Board does 
not concur with the reasoning of the OP. 

41. Advisory Neighborhood Commission 3C filed two 
recommendations on the application, one dated January 28, 
1985, and one dated March 25, 1985. In the resolution dated 
January 28, 1985, the ANC recommended as follows: 

A. That the application be denied unless adequate 
technical evidence is presented to the BZA estab- 
lishing that: 

1. The proposed height and other dimensions of 
the proposed structure are necessary for the 
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proposed purpose and that a shorter, less 
obtrusive structure would not suffice: and 

2. Alternatives, such as a roof-top mounted 
antenna or satellite dish, are not available; 
and 

B. If the technical evidence is presented to substan- 
tiate need for the specifications of the structure 
as proposed, granting the application should be 
conditioned upon the restoration oi adequate 
landscaping to improve the appearance of the 
premises and to screen the antenna as much as 
possible. 

42. In its resolution of March 25, 1985, the ANC 
reported that since January 28, the ANC had learned that the 
Benin Chancery is a nonconforming use permitted on157 because 
the chancery occupied the site before the Foreign Missions 
Act took effect, but which nonconfornlng use may not expand. 
The ANC further reported that after January 28, more neigh- 
bors learned of the BZA application. Over sixty of the 
neighbors most proximate to the chancery had signed a 
petition objecting to the proposed radio tower and antenna. 
These neighbors expressed their concerns to the ANC about 
danger to the public health and safety due to radio waves 
and the emergency generator, about instability of the tower, 
about interference with their radio and television reception 
on account of potentially improper maintenance, which they 
anticipated because the property is not well maintained, and 
about the visual intrusion of a radio tower and antenna in 
their residential neighborhood and its effect on property 
values. There was also concern whether the Embassy had 
obtained permission to install a new emergency generator in 
its radio room. The ANC resolved that the subject applica- 
tion be denied for the following reasons: 

A. The installation and operation of a thirty-eight 
foot tower with a radio antenna extending for- 
ty-four feet across is an impermissible expansion 
of chancery use, particularly when coupled with 
the previously approved conversion of th.e Embas- 
sy's garage into a radio room, and the possible 
impermissible addition of an emergency generator 
in the radio room. 

B. Such an antenna and tower are clearly incompatible 
with R-3 residential use, posing a potential 
hazard to public health and safety, the neighbors' 
quiet enjoyment of their homes and environment, 
and property values. 

43. The Board is required by statute to give "great 
weight" to the issues and concerns of the ANC that are 
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reduced  t o  w r i t i n g .  For  t h e  r e a s o n s  d i s c u s s e d  below,  t h e  
Board c o n c u r s  on t h e  i s s u e s  of a d v e r s e  a f f e c t s  on t h e  u s e  of 
n e i g h b o r i n g  p r o p e r t i e s .  The Board does n o t  concur  w i t h  t h e  
ANC on t h e  i s s u e s  o f  expans ion  o f  t h e  chance ry  and h e a l t h  
and s a f e t y .  The Board f i n d s  t h a t  t h e  l a t t e r  i s s u e s  are  n o t  
d i s p o s i t i v e  of t h e  a p p l i c a t i o n .  

4 4  The Woodley Park  Community A s s o c i a t i o n  (WPCA) 
opposed t h e  a p p l i c a t i o n  on t h e  g rounds  t h a t  t h e  an tenna  
tower would a d v e r s e l y  a f f e c t  t h e  u s e  of n e i g h b o r i n g  p r o p e r t y  
on t h e  f o l l o w i n g  grounds :  

A. The v i s u a l  impac t  o f  a t h i r t y - e i g h t  f o o t  h i g h ,  
f o r t y - f o u r  f o o t  wide a n t e n n a  t o w e r  would be 
d e t r i m e n t a l  t o  t h e  area. The o b t r u s i v e  impact  of  
t h e  proposed  a n t e n n a  would be magn i f i ed  by i t s  
l o c a t i o n  on t h e  chance ry  grounds  which are sub- 
s t a n t i a l l y  e l e v a t e d  above t h e  leve l  of C o n n e c t i c u t  
Avenue. The an tenna  would be  c l e a r l y  v i s i b l e  from 
C a t h e d r a l  Avenue and would c o n s t i t u t e  a n  unavoid-  
a b l e  e y e s o r e  f o r  t h e  r e s i d e n t s  o f  t h e  apa r tmen t  
b u i l d i n g s  to t h e  east and w e s t  o f  t h e  chance ry .  
Fu r the rmore ,  t h e  r e s i d e n c e s  d i r e c t l y  w e s t  o f  t h e  
chance ry  would be e s p e c i a l l y  a f f e c t e d  as  t h e y  have 
t h i r d  f l o o r  bedroom and second floor k i t c h e n  and 
l i v i n g  room windows f r o n t i n g  on t h e  proposed  
an tenna  s i te .  I n  a d d i t i o n ,  t h e s e  r e s i d e n c e s  have 
second f l o o r  b a l c o n i e s  which would b e  d i r e c t l y  
f a c i n g  t h e  proposed  an tenna .  The a n t e n n a  tower 
would b e  an  o b t r u s i v e  e y e s o r e  from a l l  d i r e c t i o n s .  

B. T ransmiss ions  from t h e  proposed  a n t e n n a  would 
f u r t h e r  a f f e c t  t h e  u s e  of n e i g h b o r i n g  p r o p e r t y  by 
i n t e r f e r i n g  w i t h  t e l e v i s i o n  and r a d i o  r e c e p t i o n ,  
t e l e p h o n e  c a l l s ,  and w i t h  t h e  o p e r a t i o n  o f  o t h e r  
e l e c t r o n i c  a p p l i a n c e s  i n c l u d i n g  home s t e r e o s  and 
even home s e c u r i t y  sys tems.  I n t e r f e r e n c e  w i t h  t h e  
u s e  of e l e c t r o n i c  a p p l i a n c e s  would c l e a r l y  c o n s t i -  
t u t e  a n  a d v e r s e  e f f e c t  on t h e  r i g h t s  o f  r e s i d e n -  
t i a l  p r o p e r t y  owners.  E l d e r l y  and i n c a p a c i t a t e d  
Woodley Pa rk  r e s i d e n t s  who remain a t  home d u r i n g  
t h e  day would be e s p e c i a l l y  a f f e c t e d  by e l e c t r o n i c  
a p p l i a n c e  i n t e r f e r e n c e  as  t h e y  r e l y  on such  
a p p l i a n c e s  d u r i n g  t h e  dayt ime h o u r s  when t r a n s m i s -  
s i o n  a c t i v i t y  would b e  h e a v i e s t .  The a p p l i c a n t  
who b e a r s  t h e  burden  o f  p roof  i n  t h i s  case, f a i l e d  
t.o make any showing t h a t  t r a n s m i s s i o n s  t o  and from 
t h e  proposed  a n t e n n a  tower  would n o t  i n t e r f e r e  
w i t h  r a d i o  and t e l e v i s i o n  r e c e p t i o n  i n  t h e  ne igh -  
borhood o r  w i t h  o p e r a t i o n  of o t h e r  e l e c t r o n i c  
a p p l i a n c e s  i n c l u d i n g  home s e c u r i t y  sys t ems  and 
home computers ,  
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C. 

D. 

E.  

I". 

45 .  

Construction of the proposed antenna could result 
in health hazards to nearby residents due to 
prolonged close range exposure to radio trans- 
missions. A t  the present time there is not enough 
information available to predict accurately how 
exposure to the radio waves emanating from the 
proposed antenna could effect nearby residents. 
Potential health hazards are a real and serious 
concern. Both the Environmental Protection Agency 
and the Federal Communications Commission are 
currently investigating this area. Although these 
investigations have not been completed, residents 
of Woodley Park should not be forced to act as 
human guinea pigs pending discovery of new infor- 
mation. 

The proposed tower constitutes an attractive 
nuisance that would present an additional hazard 
to neighborhood chilhren who might be tempted to 
climb it. Many children reside in Woodley Park 
and the Maret School is located just two blocks 
from the chancery site. Moreover, the chancery is 
unguarded and its driveway provides easy and 
unimpeded access to the proposed antenna struc- 
ture 

The already accomplished conversion of the existing 
garage into a diesel generator room raises the 
additional question of whether the resultant noise 
and pollution will constitute an adverse effect. 
Here too, the applicant must be required to meet 
its burden of showing that no such consequence 
will result. In this context, the Board must a l s o  
consider whether use of the garage as a generator 
room would constitute an impermissible expansion 
of chancery use pursuant to Paragraph 3101.31.13. 

Due to the cumulative effects listed above, 
construction of the proposed antenna would un- 
doubtedly lower property values throughout Woodley 
Park. The investment made in their homes repre- 
sents the largest single financial asset for many 
Woodley Park residents. For some, it may represent 
their only sizable asset. The reduction in 
property values resulting from construction of the 
proposed antenna would be a taking without right 
and would certainly constitute an adverse effect 
on neighboring property. 

The WPCA further arqued that in its 1966 denial of - 
the Government of' Thailand's application to construct a 
radio antenna, the BZA relied in part on the finding that 
the applicant did not "establish conclusively that other 
transmission equipment could not provide satisfactory 
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communication. 'I Likewise ,  t h e  a p p l i c a n t  r a i l ed  t o  make any 
showing t h a t  it c o u l d  n o t  u s e  a less o b j e c t i o n a b l e  a l t e r n a -  
t i v e  such  a s  a less o b t r u s i v e  a n t e n n a .  The a p p l i c a n t ' s  
u r g e n t  need f o r  t r a n s m i t t i n g  equipment  i s  q u e s t i o n a b l e  i n  
view of t h e  f a c t  t h a t  t h e  chance ry  h a s  l o n g  re l ied on 
c o n v e n t i o n a l  mechanisms, e .g . ,  t e l e x  and d i p l o m a t i c  pouch, 
f o r  communication w i t h  Benin. I n  t h i s  c o n t e x t ,  t h e  a p p l i c a n t  
shou ld  be  r e q u i r e d  t o  d e m o n s t r a t e  what s t e p s  it h a s  t a k e n  t o  
i n v e s t i g a t e  t h e  f e a s i b i l i t y  of o b t a i n i n g  less o b j e c t i o n a b l e  
a l t e r n a t i v e  equipment  and why such  equipment  c o u l d  n o t  b e  
used .  I n  a d d i t i o n ,  t h e  a p p l i c a n t  s h o u l d  b e  r e q u i r e d  t o  
demons t r a t e  t h a t  i t  has e x p l o r e d  a l t e r n a t i v e s  such  as  
l e a s i n g  s p a c e  i n  an  o f f i c e  b u i l d i n g  a l r e a d y  equipped  w i t h  
t r a n s m i t t i n g  f a c i l i t i e s  o r  o b t a i n i n g  u s e  of a n  a n t e n n a  
l o c a t e d  off: t h e  chance ry  grounds .  U s e  o f  such  a remote 
l o c a t i o n  t r a n s m i t t e r  and an tenna  would a p p e a r  t o  b e  an  i d e a l  
compromise which would s a t i s f y  B e n i n ' s  communication o b j e c -  
t i v e s  w i t h o u t  u n n e c e s s a r i l y  a f f e c t i n g  u s e  of n e i g h b o r i n g  
p r o p e r t y .  Fu r the rmore ,  a b s e n t  a c o n c l u s i v e  showing by Benin 
t h a t  it canno t  u s e  such  a remote l o c a t i o n  or  o t h e r  a l t e r n a -  
t i v e ,  it h a s  n o t  m e t  i t s  burden o f  showing t h a t  t h e  proposed  
h e i g h t  of  t h e  tower  i s  " r e a s o n a b l y  n e c e s s a r y . "  I n  f a c t ,  
assuming t h a t  a remote a n t e n n a  l o c a t i o n  i s  a f e a s i b l e  
a l t e r n a t i v e ,  i t  would b e  e x t r e m e l y  d i f f i c u l t  f o r  t h e  a p p l i -  
c a n t  t o  j u s t i f y  any an tenna  a t  2737 C a t h e d r a l  Avenue, N , W .  
a s  b e i n g  r e a s o n a b l y  n e c e s s a r y .  

4 6 ,  E i g h t  p r o p e r t y  owners i n  t h e  immediate v i c i n i t y  of 
t h e  s u b j e c t  s i t e  t e s t i f i e d  at t h e  p u b l i c  h e a r i n g  i n  oppo- 
s i t i o n  t o  t h e  a p p l i c a t i o n .  Two of t h e  owners Lived on 28th 
Street.  The rear y a r d s  o f  t h e i r  p r o p e r t y  a b u t  t h e  rear y a r d  
of t h e  s u b j e c t  s i t e .  They t e s t i f i e d  t h a t  t h e  a p p l i c a n t s '  
rear y a r d  had l o s t  i t s  n a t u r a l  l a n d s c a p i n g  of g r a s s  and 
trees. Now it w a s  j u s t  d i r t  w i t h  large c o n c r e t e  b l o c k s .  
The e rec t ion  of a t h i r t y - e i g h t  f o o t  an tenna  tower  would make 
t h e  y a r d  more ho r rendous  and overpower ing ,  I n  a d d i t i o n  t o  
t h i s  i n t r u s i o n  upon t h e i r  homes, t h e  owners opposed t h e  
a p p l i c a t i o n  f o r  t h e  same r e a s o n s  reci ted by t h e  ANC and t h e  
FJPCA I 

4 7 .  P e t i t i o n s  w i t h  approx ima te ly  450  s i g n a t u r e s  o f  
r e s i d e n t s  i n  t h e  neighborhood i n  o p p o s i t i o n  w e r e  s u b m i t t e d  
t o  t h e  r e c o r d .  The grounds  r e c i t e d  i n  t h e  p e t i t i o n  w e r e  as 
f o l l o w s :  

A. The a n t e n n a  tower would d i s r u p t  t e l e v i s i . o n  and 
r a d i o  r e c e p t i o n  and t h e r e b y  i n t e r f e r e  w i t h  t h e  
p e a c e f u l  enjoyment  of homes and p r o p e r t y .  

B. The a n t e n n a  tower would create a n  u n s i g h t l y  
appea rance ,  g i v e n  i t s  t h i r t y - e i g h t  f o o t  h e i g h t  and 
f o r t y - f o u r  f o o t  d i a m e t e r ,  which,  coup led  w i t h  t h e  
d e s t r u c t i o n  by t h e  Embassy of a t r ee  and n a t u r a l  
l a n d s c a p i n g ,  t h e  d e s t r u c t i o n  of a s t u c c o  g a r a g e  
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and i t s  rep lacemen t  by a t i n  s h e d ,  and t h e  poor  
upkeep of t h e  main b u i l d i n g ,  had r e s u l t e d  i n  a 
g e n e r a l l y  shabby appea rance  of t h e  Embassy p rope r -  
t y ,  all o f  which had a d v e r s e l y  impacted on t h e  
r e s i d e n t i a l  neighborhood and i t s  p r o p e r t y  v a l u e s .  

c. The p lanned  r a d i o  a n t e n n a  would add  one more 
nonconforming u s e  i n  c o n t r a v e n t i o n  of t h e  r e s i d e n -  
t i a l  zoning  r e g u l a t i o n s ,  making even less l i k e l y  
t h a t  t h e  p r o p e r t y  w i l l  ever b e  r e s t o r e d  t o  i t s  
p r o p e r ,  r e s i d e n t i a l  u s e  and c o n t i n u i n g  t h e  d i s -  
r u p t i o n  on a n  e s c a l a t i n g  scale of a l l  o f  t h i s  
s m a l l  home, s m a l l  l o t  and c l o s e l y  grouped  r e s i d e n -  
t i a l  neighborhood.  

48. Many le t ters  i n  o p p o s i t i o n  were f i l e d  i n  t h e  
r e c o r d .  The grounds  w e r e  t h e  same as a l r e a d y  r e c i t e d  above. 

49 .  The o p p o s i t i o n ' s  real  es ta te  e x p e r t  w i t n e s s  
t e s t i f i e d  t h a t  t h e  e x i s t e n c e  o f  t h e  s u b j e c t  a n t e n n a  tower 
would d e c r e a s e  t h e  v a l u e  of p r o p e r t i e s  i n  t h e  neighborhood.  
The a n t e n n a  tower would b e  s e e n  from t h e  dr iveway,  The 
sales p r i c e  of t h e  t w o  r e s i d e n c e s  a t  2903 ana  2905 28th  
S t r e e t  would be a f f e c t e d  t h e  most s i n c e  t h e  rear y a r d s  o f  
t h o s e  r e s i d e n c e s  a b u t  t h e  rear y a r d  of t h e  s u b j e c t  s i t e .  
With t h e  t h r e e  r e s i d e n c e s  b e i n g  so c l o s e  t o g e t h e r ,  t h e  
an tenna  tower would p r a c t i c a l l y  b e  i n  t h e  rear y a r d s  of 2 9 0 3  
and 2 9 0 5  28 th  S t r e e t .  In t h e  o p i n i o n  of t h e  w i t n e s s ,  
n e i t h e r  house c o u l d  b e  sol6 u n l e s s  t h e r e  was a l a r g e  d i s c o u n t  
on t h e  p r i c e .  The remainder  of t h e  immediate neighborhood 
would a l so  be  a d v e r s e l y  a f f e c t e d  s i n c e  t h e  v i s i b i l i t y  of t h e  
an tenna  would d i s c o u r a g e  f u t u r e  p u r c h a s e r s .  The p r i c e  r a n g e  
i n  t h e  area i s  $200,000 t o  $ 3 0 0 , 0 0 0 .  P u r c h a s e r s  who have 
t h a t  amount of money t o  spend would go e l s e w h e r e  where t h e r e  
i s  no an tenna  tower .  An a p p r a i s e r  would have t o  d e d u c t  from 
t h e  sales p r i c e  because oi t h e  e x i s t e n c e  o f  a n  a n t e n n a  tower  
on a s i t e ,  because  of t h e  c h a r a c t e r  t h a t  an  a n t e n n a  tower 
g i v e s  t o  a r e s i d e n t i a l  neighborhood.  The Board s t r o n g l y  
c r e d i t s  t h e  t e s t i m o n y  o f  t h e  w i t n e s s  and c o n c u r s  w i t h  h i s  
f i n d i n g s .  

50 .  The WPCA' s e l e c t r i c a l  e n g i n e e r  e x p e r t  w i t n e s s  
t e s t i f i e d  t h a t  t r a n s m i s s i o n s  a t  t h e  power and f r e q u e n c i e s  
proposed by t h e  a p p l i c a n t  would a d v e r s e l y  e f f e c t  e l ec t ron ic  
equipment  

51 .  I n  r e p l y  t o  t h e  grounds  o f  t h e  o p p o s i t i o n ,  t h e  
Board re i te ra tes  i t s  f i n d i n g  r e c i t e d  i n  F i n d i n g  N o .  4 3 .  

5 2 .  Nc p r o p e r t y  owners t e s t i f i e d  a t  t h e  p u b l i c  h e a r i n g  
i n  s u p p o r t  of t h e  a p p l i c a t i o n  no r  were t h e r e  any l e t te rs  of 
r e c o r d  i n  s u p p o r t  of t h e  a p p l i c a t i o n .  
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53. The Board f i n d s  t h a t  t h e  a p p l i c a n t  d i d  m e e t  i t s  
burden  of showing t h a t  t h e  proposed  h e i g h t  and l o c a t i o n  of 
t h e  tower are reaso i iab ly  n e c e s s a r y  and economica l  t o  accom- 
p l i s h  t h e  g o a l  of t r a n s m i s s i o n s  as proposed .  However, t h e  
Board f i n d s  t h a t  t h e  q u e s t i o n  of a l t e r n a t i v e  l o c a t i o n s  f o r  
t h e  an tenna  on a n o t h e r  s i t e  or  a l t e r n a t i v e  means of commu- 
n i c a t i n g  between t h e  D i s t r i c t  of Columbia and Cotonou is n o t  
d i s p o s i t i v e  of t h e  a p p l i c a t i o n .  

5 4 .  The Board f i n d s  t h a t  t h e  l o c a t i o n  of t h e  tower  
i t s e l f  i s  removed from a l l  l o t  l i n e s  of t h e  l o t  a d i s t a n c e  
more t h a n  o n e - s i x t h  of i t s  h e i g h t .  The tower i s  d i s t i n c t  
from t h e  guy w i r e  and anchor  b l o c k s ,  a s  no ted  i n  F i n d i n g  N o .  
13.  Even i f  t h e  b l o c k s  were deemed t o  b e  p a r t  o f  t h e  tower ,  
t h e  one b l o c k  which i s  w i t h i n  approx ima te ly  two f e e t  of t h e  
l o t  l i n e  c o u l d  be moved. 

CONCLUSIONS OF LAW AIW OPINION: 

Throughout t h e  p u b l i c  h e a r i n g ,  t h e  a p p l i c a n t ,  t h e  
Department of S t a t e ,  ANC 3C and t h e  WPCA r a i s e d  c e r t a i n  
l ega l  i s s u e s  as  f o l l o w s :  

A. Whether t h e  F o r e i g n  Miss ions  A c t  i s  a p p l i c a b l e  t o  
t h i s  case. If so ,  i s  t h e  q u e s t i o n  of whether  t h e  
a n t e n n a  c o n s t i t u t e s  a n  "expans ion"  under  t h e  
F o r e i g n  Miss ions  A c t  p r o p e r l y  b e f o r e  t h e  Board i n  
t h i s  p roceed ing?  

B, Whether t h e  Board is b a r r e d  from approv ing  t h e  
an tenna  tower because  it c o n s t i t u t e s  a n  imper- 
miss ib le  expans ion  o f  a chance ry  o r  a nonconform- 
i n g  u s e .  

C.  Whether t h e r e  i s  any F e d e r a l  p reempt ion  of any 
i s s u e s  r e l a t i n g  t o  r a d i o  t r a n s m i s s i o n  and i n t e r -  
f e r e n c e .  I f  n o t ,  what r e l e v a n c e  o r  we igh t  s h o u l d  
ev idence  o f  i n t e r f e r e n c e  b e  g i v e n  i n  d e t e r m i n i n g  
whether  t h e  proposed  an tenna  wouid a d v e r s e l y  
a f f e c t  t h e  u s e  o f  neighborhood p r o p e r t y ?  

D.  Whether a p p r o v a l  o f  t h e  Board i s  r e q u i r e d  f o r  an  
a n t e n n a  s t r u c t u r e  under  f o r t y  f e e t  i n  h e i g h t ,  

Based upon t h e  b r i e l s  s u b m i t t e d  by t h e  p a r t i e s ,  and 
o t h e r  documents or t e s t i m o n y  which have been  i n c l u d e d  as 
p a r t  of t h e  r e c o r d  i n  t h i s  a p p l i c a t i o n ,  t h e  Board c o n c l u d e s  
t h a t  t h e  s u b j e c t  a p p l i c a t i o n  i s  n o t  a F o r e i g n  Miss ions  A c t  
case r e q u i r i n g  c o n s i d e r a t i o n  o f  t h e  c r i t e r i a  set  f o r t h  under 
A r t i c l e  4 6  o f  t h e  Zoning R e g u l a t i o n s .  The Board h e a r d  t h e  
a p p l i c a t i o n  s o l e l y  upon t h e  s p e c i a l  e x c e p t i o n  c r i t e r i a  of 
Pa rag raph  3 1 0 1 . 4 7  and Sub-sec t ion  8 2 0 7 . 2 .  The i s s u e s  of 
whether  t h i s  is a F o r e i g n  Miss ions  A c t  case o r  an  expans ion  
of  a chancery  are t h e r e f o r e  n o t  p r o p e r l y  b e f o r e  t h e  Board. 
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In the letter to the Republic of Benin dated October 10, 
1984, indicating that EZA approval was required for a 
special exception, the Zoning Administrator did not construe 
the applicant's request for a permit to construct the tower 
as a Foreign Missions Act case or as an expansion of a 
chancery. The basis for the Zoning Acbinistrator s actionl 
which has not been challenged by any party by the filing of 
an appeal, is that under Paragraph 3101.47 of the Zoning 
Regulations, an antenna tower for television or frequency 
modulation broadcasting to any height is permitted subject 
to approval by the BZA. The applicant has the same right to 
request a special exception as any other property owner. 

The Board rejects the assertions by the opposition that 
the Board is barred from approving an antenna tower on the 
subject property by the provisions of Paragraph 3101.313. 
That paragraph permits an existing chancery in an R-3 
District to continue, and states that "this paragraph shall 
not allow for the reconstruction or expansion of any existing 
bu i l -d ing  or structure devoted to chancery use." The appli- 
cant does not s e e k  to exercise any rights under Paragraph 
3101.313, nor is that Paragraph cited as the basis €or 
approval of the antenna tower. Rather, the applicant seeks 
a special exception in the same manner as any other property 
owner in an R-3 District has the right to do. 

The Board concludes that the subject chancery i s  not a 
nonconforming use Under the Zoning Regulations, a noncon- 
forming use is defined as "any use . . . lawfully in existence 
at the time these regulations or any amendment thereto 
become effective, which does not conform to the use provi- 
sions €or the district in which such u s e  is located." An 
existing chancery is a use permitted as a matter-of-right in 
ail R-1 District under Paragraph 3101.313, and is permitted 
in an R-3 District by incorporation under Paragraphs 3 1 0 2 , 3 1  
and 3103.31. The existing chancery of Benin is thus a 
conforming use. 

Federal l a w  does not preempt local regulation of 
foreign government radio stations in the District of 
Columbia. Moreover, there is no Federal preemption of the 
height and location of radio antennas, although the Eoard 
would. be preempted from regulation of the transmission and 
frequency assignment of the antennas. However, insofar as 
the FCC, NTIA and the Department of State have on-going 
jurisdiction and authority to regulate the nature and extent 
of permissible interference by a radio transmitter I the 
issue of radio interference should not be considered in 
determining what, if any, adverse affects the antenna would 
have on thc Woodley Park Community. 

T h e  Applicant has argued that the Communications Act of 
1 9 3 4 ,  as amended preempts local regulation of foreign 
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government r a d i o  s t a t i o n s  i n  t h e  D i s t r i c t  of Columbia. The 
Board re jects  t h i s  argument based upon t h e  f o l l o w i n g :  

A. The S t a t e  Department i n d i c a t e d  t h a t  any preempt ion  
of BZA a u t h o r i t y  t o  r e g u l a t e  i s  l i m i t e d  o n l y  t o  
t h o s e  mat ters  r e l a t i n g  t o  t h e  a s s ignmen t  and 
i n t e r f e r e n c e  o f  r a d i o  t r a n s m i s s i o n s .  The BZA does  
have l o c a l  zoning  a u t h o r i t y  t o  r e g u l a t e  where t h e  
a n t e n n a  i s  l o c a t e d .  

B. While t h e  Republ ic  o f  Benin h a s  t h e  r i g h t  t o  
i n s t a l l  a n  an tenna  t r a n s m i t t e r  and h a s  been 
a s s i g n e d  a f r e q u e n c y ,  it h a s  no a b s o l u t e  r i g h t  t o  
t h e  l o c a t i o n  of t h e  a n t e n n a .  

The i s s u e  of whether  t h e  Board s h o u l d  c o n s i d e r  r a d i o  
i n t e r f e r e n c e  and F e d e r a l  p reempt ion  h a s  been somewhat 
confused .  The Board conc ludes  t h a t  F e d e r a l  r e g u l a t i o n  of 
t h e  f r equency  and l e v e l s  of i n t e r f e r e n c e  does  n o t  p r e c l u d e  
o r  preempt  t h e  BZA from c o n s i d e r i n g  i n t e r f e r e n c e  i n  t h i s  
s p e c i a l  e x c e p t i o n  p roceed ing .  However, i n s o f a r  as t h e  N T I A  
and t h e  S ta te  Department have t h e  on-going o b l i g a t i o n  t o  
a d d r e s s  c o m p l a i n t s  of i n t e r f e r e n c e  w i t h  t h e  a u t h o r i t y  t o  
make a d j u s t m e n t s  i n  t h e  a s s ignmen t  o r  r e q u i r e  t h a t  any 
improper  i n t e r f e r e n c e  w i t h  o t h e r  a u t h o r i z e d  o p e r a t i o n s  be 
t e r m i n a t e d  by t h e  embassy o r  c h a n c e r y ,  t h e  Board de te rmined  
t h a t  t h e  i s s u e  of i n t e r f e r e n c e  shou ld  n o t  be c o n s i d e r e d  by 
t h e  Board i n  g r a n t i n g  o r  denying  t h e  s p e c i a l  e x c e p t i o n ,  
because :  

A. The e x i s t e n c e  of i n t e r f e r e n c e  r e s u l t i n g  from t h e  
Benin a n t e n n a  h a s  y e t  t o  b e  d e t e r m i n e d ,  i n s o f a r  as 
it h a s  n o t  been c o n s t r u c t e d  o r  p u t  i n  p l a c e .  Even 
i f  t h e r e  i s  a p r e d e t e r m i n a t i o n  t h a t  some i n t e r f e r -  
ence may r e s u l t  from t h e  Ber,in a n t e n n a ,  t h e  n a t u r e  
and e x t e n t  of such  i n t e r f e r e n c e ,  and what can  b e  
done t o  abate o r  minimize such  i n t e r f e r e n c e  i s  
unknown. f40reover1 it would b e  i m p o s s i b l e  t o  
measure a t  t h i s  p o i n t ,  t h e  i n t e r f e r e n c e  which 
would b e  caused  by t h e  Benin a n t e n n a ,  and i n t e r -  
f e r e n c e  caused  by o t h e r  a u t h o r i z e d  o p e r a t i o n s  i n  
t h e  same area such  as  a ham o p e r a t o r  o r  t r a n s -  
m i s s i o n s  from t h e  S w i s s  Embassy. Consequen t ly ,  
t h e  BZA h a s  i n s u f f i c i e n t  f a c t s ,  as  d i s t i n c t  from 
s p e c u l a t i o n ,  t h a t  t h e  a n t e n n a  w i l l ,  i n  f a c t ,  c a u s e  
such  i n t e r f e r e n c e  t o  a d v e r s e l y  a f f e c t  t h e  com- 
munity.  

B. The burden  t o  r e l i e v e  any p o s s i b l e  i n t e r f e r e n c e  
d o e s  n o t  rest so l - e ly  w i t h  t h e  f o r e i g n  government ,  
P r o p e r t y  owners do have  some r e s p o n s i b i l i t y  t o  
minimize i n t e r f e r e n c e  t h e y  may receive. The 
al_l..ocation of r e s p o n s i b i l i t y ,  however, can o n l y  be  
de t e rmined  once t h e  an tenna  i s  up and i s  
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t r a n s m i t t i n g .  I t  i s  t h e  B o a r d B s  u n d e r s t a n d i n g  
from t h e  S t a t e  Department t h a t  i f  a p a r t i c u l a r  
p r o p e r t y  owner e x p e r i e n c e d  such  i n t e r f e r e n c e  and a 
compla in t  w a s  f i l e d  w i t h  t h e  S t a t e  Department o r  
FJTIA, t h e  S t a t e  Department would have an o b l i g a t i o n  
t o  i n v e s t i g a t e  t h e  c o m p l a i n t  t o  d e t e r m i n e  whether  
t h e r e  was any improper  t r a n s m i s s i o n  by t h e  embassy 
o r  chancery .  If f a u l t  w a s  d e t e r m i n e d ,  t h e  embassy 
o r  chance ry  c o u l d  be  r e q u i r e d  t o  t e r m i n a t e  such  
improper  t r a n s m i s s i o n .  I f  t h e  t r a n s m i s s i o n  w a s  
found t o  b e  w i t h i n  t h e  a l l o w a b l e  r a n g e  of i n t e r -  
f e r e n c e  a l lowed  under  F e d e r a l  r e g u l a t i o n , ,  t h e n  t h e  
S t a t e  Department would have a n  a f f i r m a t i v e  d u t y  t o  
a s s i s t  i n  r e a c h i n g  some compromised r e s o l u t i o n  
between t h e  d l i s t r e s s e d  p r o p e r t y  owner and t h e  
embassy or chancery .  With F e d e r a l  r e g u l a t i o n s  i n  
p l a c e  t o  a d d r e s s  t h e  problem of i n t e r f e r e n c e ,  arid 
g i v e n  so many unknowns a b o u t  i n j u r y  or  d i s r u p t i o n  
which would b e  caused  by t h e  Benin a n t e n n a ,  t h e  
i s s u e  i s  n o t  a n  a p p r o p r i a t e  c o n s i d e r a t i o n  for  
d e t e r m i n i n g  whether  t h e r e  w i l l  be any  a d v e r s e  
a f f e c t  on t h e  Noodl-ey Pa rk  community. 

There has a l s o  been some q u e s t i o n  whether  I3ZA a p p r o v a l  
i s  r e q u i r e d  on s t r u c t u r e s  under  f o r t y  f e e t  i n  h e i g h t .  T h i s  
i s s u e  i s  i r r e l e v a n t  i n s o f a r  as  t h e  Zoning A d m i n i s t r a t o r  did 
n o t  b a s e  h i s  a c t i o n  on any h e i g h t  l i m i t a t i o n .  Even so ,  
Paragraph  3 1 0 1 , 4 7 6  p r o v i d e s  t h a t  if t h e  s t r u c t u r e  i s  i n  
e x c e s s  o f  f o r t y  f e e t ,  it "must b e  approved by t h e  Cornis- 
s i o n e r s  of t h e  D i s t r i c t  of Columbia." The Board c o n s t r u e s  
t h i s  p r o v i s i o n  t o  set f o r t h  an  a d d i t i o n a l  r e q u i r e m e n t  o f  t h e  
a p p l i c a n t  i f  t h e  h e i g h t  i s  o v e r  f o r t y  f e e t ,  n o t  t h a t  t h e  BZA 
o n l y  h a s  j u r i s d i c t i o n  t o  c o n s i d e r  s t r u c t u r e s  o v e r  f o r t y  
f e e t .  

Eased on t h e  f i n d i n g s  cf f a c t  and t h e  e v i d e n c e  cf 
r e c o r d ,  t h e  Board t h e r e f o r e  c o n c l u d e s  t h a t  what i s  b e f o r e  
t h e  Board i s  e x c l u s i v e l y  a n  a p p l i c a t i o n  f o r  a s p e c i a l  
e x c e p t i o n .  The g r a n t i n g  of t h a t  s p e c i a l  e x c e p t i o n  r e q u i r e s  
t h a t  t h e  p r o p o s a l  m e e t  t h e  r e q u i r e m e n t s  of Paragraph  3 1 0 1 . 4 7  
or' t h e  Zoning R e g u l a t i o n s  and t h a t ,  p u r s u a n t  t o  Sub- sec t ion  
8 2 0 7 . 2 ,  t h e  r e q u e s t e d  re l ie f  can  b e  g r a n t e d  as  i n  harmony 
w i t h  t h e  g e n e r a l  pu rpose  and i n t e n t  of t h e  Zoning R e g u l a t i o n s  
and t h e  r e l i e f  w i l l  n o t  t e n d  t o  a f f e c t  a d v e r s e l y  t h e  u s e  o f  
n e i g h b o r i n g  p r o p e r t y .  

The Board conc ludes  t h a t  t h e  a p p l i c a n t  h a s  n o t  m e t  i t s  
burden of p r o o f .  The proposed  a n t e n n a  tower would a f f e c t  
a d v e r s e l y  t h e  u s e  of  n e i g h b o r i n g  p r o p e r t y .  The p r o p o s a l  
would b e  v i s u a l l y  i n t r u s i v e  on t h e  r e s i d e n t i a l  c h a r a c t e r  of 
t h e  neighborhood.  The Board f u r t h e r  conc ludes  t h a t  a d d i -  
t i o n a l l y ,  t h e  p r o p o s a l  would have a n  a d v e r s e  a f f e c t  on t h e  
v a l u e  of n e i g h b o r i n g  p r o p e r t y .  The an tenna  would be  c l e a r l y  
v i s i b l e  from C a t h e d r a l  Avenue and would c o n s t i t u t e  an 
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unsightly visible intrusion f o r  residents living to the 
south of the Chancery across Cathedral Avenue, as well as as 
for the residents of the apartment buildings to the east and 
north of the Chancery. The residences directly west of the 
Chancery would be especially affected as they have third 
floor bedroom and second floor kitchen and living room 
windows facing the proposed antenna site. In addition, 
these residences have second floor balconies which would be 
directly facing the proposed antenna. The antenna would 
constitute an adverse visual impact from all directions 
The existing landscaping only partially screens the view 
from some directions. Because the tower would be thirty- 
eight feet high, it would be many years, if ever, before any 
new landscaping provided would be tall enough to provide an 
effective screen. Prospective home purchasers would be 
deterred from buying residences in the immediate area of the 
proposed tower, and property values would be diminished. 

The Board further concludes that the construction of 
the proposed tower would constitute an attractive nuisance 
to the children of the neighborhood and would have a further 
adverse affect. The proposed tower is constructed like a 
"step-ladder" and is intended to be easy to climb. Even 
young children could climb it, and there is no foolproof way 
to make it inaccessible to children. Exposure to the 
antenna could result in burns. Many young children reside 
in Woodley Park and the rlaret School, with grades one 
through twelve, is only two blocks from the Chancery site, 
The construction of a six foot fence would be insufficient 
to prevent children from gaining access to the yard. 

The Board further concludes that it has accorded to the 
ANC the "great weight" to which it is entitled under the 
statute. Accordingly, for the above reasons, it is ORDERED 
that the application is DENIED. 

VOTE: 4-0 (Maybelle T. Bennett, Carrie L ,  Thornhill, 
Charles R. Norris and William F. McIntosh to 
deny, Douglas J. Fatton not voting, not 
having heard the case). 

BY ORDER O F  THE U.C* BOARC' OF Z O N I N G  ADJUSTMENT 

ATTESTED BY: 
STEVEN E. SEER 
Executive Director 

__ FINAL DATE OF ORDER: 
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UNDER SUB-SECTION 8204.3 OF THE ZONING REGULATIONS, "NO 
DECISION OR ORDER OF THE BOARD SHALL TAKE EFFECT' UNTIL TEN 
DAYS AFTER HAVING BECOME FINAL PURSUANT TO THE SUPPLEMENTAL 
RULES OF PRACTICE AND PROCEDURE BEFORE THE BOARD OF ZONING 
ADJUSTMENT. " 


